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P.O. BOX 1450 transmitted to the U.S. Patent and Trademark Office's 

Alexandria, VA 22313-1450 Centralized Facsimile Number of 571.273.8300 on 

December 22, 2005. 

Janic WiBrins 

Pre-Appeal BrieTKecmest for Review 

Sir: 

Included below is a concise summary of arguments for which this review is 
requested. 

Reasons for Requesting Review 

The Examiner's rejections in the most recent Office Action, as well as the 
earlier rejections in the previous office action, omit essential elements required to 
establish a prima facie rejection; namely, the Examiner has not provided a reference 
that teaches or suggests at least the claim limitation of directing a first network client 
to a content server "based on cost measurements that measure operational 
characteristics of the network based on communication between a second client that is 
physically proximate to the first network client" and one of the content servers. In 
light of this clear factual deficiency in the rejections, a pre-appeal panel review is 

requested. 12/83/2885 HBINftS 88888838 89575839 

82 FC:2481 258.88 OP 
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Remarks 

In the Office Action mailed June 30, 2005, the Examiner rejected independent 
Claims 1, 12, 32, 33, 44, 46 and 64 under 35 U.S.C § 013(a) as being unpatentable 
over USPN 6,006,264 to Colby et al ("Colby**) in view of USPN 6,591,298 to Spicer 
et aL ("Spicer"). 

Claim 1 recites directing a first network client to one of the content servers if 
cost measurements are available that measure operational characteristics of the 
network based on communication between the first network client and one or more of 
the content servers, otherwise directing the first network client to one of the content 
servers using one or more cost measurements that measure operational characteristics 
of the network based on communication between a second client that is physically 
proximate to the first network client and one or more of the content servers. See page 
3 of the Response filed November 22, 2004. In rejecting Claim 1, the Examiner 
alleged that Colby describes directing a network client to one of the content servers 
fiff based on communication between a client that is physically proximate to the network 
client" and one or more of the content servers and specifically stated that "Fig. 1 
shows directing the network client to content servers.'* However, in the same 
paragraph the Examiner admitted that Colby does not teach cost measurements that 
measure operational characteristic of the network or a first and a second network 
client See Office Action dated June 30, 2005. These two allegations by the 
Examiner are inconsistent and thus, cannot form the proper basis for a rejection of the 
claims. 

As explained on page 15 of the Response filed November 22, 2004, neither of 
the sections of Colby relied upon by the Examiner support the Examiner's rejection. 
The Examiner cited Fig. 1 of Colby. Figures la, lb, and lc illustrate a network that 
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includes a content-aware flow switch and the accompanying text describes routing 
between servers or between a client and a server. The Examiner also cited Column 2, 
lines 47-59 of Colby. This section of Colby teaches away from the claimed invention. 
As explained on page 16 of the Response filed May 27, 2005, Colby only considers 
the location of the servers relative to the requesting client. Colby does not consider 
the location of other clients. In contrast to Colby, the claimed invention requires 
directing a first network client to a content server based on information related to a 
second client that is proximate to the first client. 

The Examiner alleged that Spicer teaches that "cost measurement are available 
that measure operational characteristics of the network" and "a first and a second 
network client." As explained at page 15 of the Response filed November 22, 2004, 
Spicer does not describe using information related to one client to select a content 
server for another client. Spicer is directed to the scheduling of performance 
measurements. Although Spicer describes collecting performance measurements and 
multiple clients, it does not describe using information about one client to select a 
content server for another client. 

The arguments presented in the Response filed November 22, 2004 and 
summarized above were reiterated in a telephone interview conducted with the 
Examiner on January 27, 2005. 

No amendments have been made to the claims since the amendments made in 
the Response dated November 22, 2004 to clarify that a first client is directed to one 
of the content servers based on cost measurements related to a second client that is 
proximate to the first client. See Page 3 of the Response dated November 22, 2005. 

In light of the above, allowance of the pending claims is respectfully 
requested. 


PAGE 8/9 ' RCVD AT 12122/2005 5:07:57 PM [Eastern Standard Time] ' SVR:USPTO-EFXRF-6/24 * DNISOTQO ' CSiD:404 815 6555 ' DURATION (mm-ss):O3-O0 


",12/22/2005 17:08 FAX 404 815 6555 


KS 


El 009 


Pre-Appeal Brief Request for Review fax-filed 12/22/2005 
Serial No. 09/575,839 
Page 4 of 4 


Kilpatrick Stockton LLP 
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Atlanta, Georgia 30309 
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Respectfully submitted, 



Brenda O. Holmes 
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